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cash, and then apply the proceeds to the full payment of part of his creditors 
to the exclusion of others. Boyd v. Lemon & Oate Co. (C. C. A.), 114 Fed. 647. 

Per Pardee. Circ. J. : 

"He (counsel for bankrupts) argues very plausibly upon his separate propo- 
sitions, supporting the same by authorities, but he does not answer the proposi- 
tion that the sale of property for money, and then the payment of the money 
to creditors, produces the same result as if the property is transferred directly 
to the creditors ; and we do not think that the insolvents in this case, in taking 
two steps to avoid the effect of the bankrupt act, advanced any further, or 
secured any other result, than if they had taken the one full step." 

The court applies to the facts stated the ruling in Pine v. Trust Co., 182 U. 
S. 438, that "money" is "property." See 7 Va. Law Eegister, pp. 438, 510. 

Liens — Chattel mortgages — Validity. — A bank made to a country storekeeper 
and canner of tomatoes, in need of ready money from time to time to aid him 
in his business, advances of the sums required, taking up the drafts attached to 
bills of lading for cans and holding same until chattel mortgages, properly 
recorded, were executed upon the canned tomatoes to secure the advances. 
The mortgagor subsequently became bankrupt. Held, that the mortgage bills 
of sale were valid liens, under section 67d of the Bankruptcy Act, as having 
been given in good faith and for a present consideration. In re Durham (D. 
C.) 114 Fed. 750. 

Acts of Bankruptcy — General Assignment. — Where a debtor has made a general 
assignment for the benefit of his creditors, it is itself an act of bankruptcy, and 
it is not necessary to aver or prove that he is insolvent His solvency is no 
defense. Day v. Beck &c. Co., (C. C. A), 114 Fed. 834. Citing West Co. v. 
Lea, 174 U. S. 590. 

Examination — Criminating Testimony. — A witness under examination before a 
referee in bankruptcy cannot be compelled to answer a question, the answer to 
which he claims would tend to criminate him. In re Nachman (D. C), 114 
Fed. 995. Contra, Maekd v. Rochester (C C. A.), 102 Fed. 314. 

Contingent and Uncertain Interests as Assets for Creditors — Lien 
of Judgment. — In a recent case in the Circuit Court of Lynchburg, involving 
the question whether a judgment was a lien upon a possibility of reverter, Judge 
Saunders held that such an estate was not subject to the lien of a judgment. 

The opinion was as follows : 

"A deed from W. T. Epps to his wife, Margaret, contains the following lan- 
guage: 

" 'To have and to hold unto the party of the second part, and her heirs and 
assigns forever, in fee simple. 

'"But upon this condition only, that if the said Margaret Epps should die 
before the said Thomas Epps, then this property is to revert to the said Thomas 
Epps.' " 

"It is claimed by E. Daniel Myers, a judgment creditor of Thomas Epps, 
that under this deed the said Epps has a subjectible interest in the property con- 
veyed to Mrs. Margaret Epps, and the bill has been filed for the purpose of 
reaching this estate. 



1902.] NOTES OF CASES. 219 

"This suit is pending in this court under the style of E. Daniel Myers v. W. 
T.Epps. 

" On the part of the defendant Epps, two contentions are urged. The first is 
that there is no estate created in W. T. Epps by the provisions of the deed — 
that a fee is created in the wife, and what follows, beginning with the words, 
' But upon this condition ' is an abortive effort to reserve a contingent reversion 
to W. T. Epps ; that such a reservation is irreconcilably repugnant with the 
estate granted to Mrs. Epps. 

" It is sought to bring the interpretation of this deed within the principle of 
Blair v. Muse, 83 Va. 240, that when the clauses of a deed creating an estate 
are irreconcilably repugnant, and the language used in them, respectively, is 
absolutely incapable of being reconciled, the first is to prevail. Upon the ques- 
tion of the application of this principle to the construction of a deed, Mr. Minor 
uses the following language : 

" ' If, however, the repugnancy is in no admissible way capable of being recon- 
ciled, nothing remains but to apply this rule, and to hold that in a deed the 
first, and in a will the last, prevails ; although such a method of interpretation, 
seeing that the whole of both classes of instruments must be considered together, 
and are executed at the same instant of time, can be justified only by rigorous 
necessity.' 

" Considering the juxtaposition of the sentences in this deed, it does not seem 
to me that the first contention of the defendant is well taken. 

" The sentences fit appropriately into each other, and are properly to be con- 
sidered as one, and as expressing one thought, one coherent disposition of the 
grantor's property. This deed furnishes an illustration of what is technically 
known as a shifting grant. See 2 Minor (3d ed), pp. 426, 427. The whole fee 
simple is transferred to Mrs. Epps, but upon the occurrence of the contingency 
indicated, namely, the death of Mrs. Epps before W. T. Epps, it is to shift from 
her and her heirs, to W. T. Epps, or in the words of the deed, it is to revert to 
him. 

" There is no repugnancy in this deed, and the principle of Blair v. Muse fails 
of application. 

"The second contention of the defendant is, that the interest which he has by 
virtue of the deed to his wife, is not such an interest as is subjectible in this 
proceeding ; that the lien of the plaintiffs judgment does not attach to it, and 
in consequence the present proceeding to enforce the lien must fail. In support 
of this view I am cited to the case of Young v. Young, 89 Va. 675. It appears 
in this case that one Tapley Webb, by his will probated in 1836, devised his land 
to his daughter, Ann Porter Young, for life, with remainders in fee to such of 
her issue as might be living at her death. In 1873 an attachment was sued out 
against R. W. Young, one of her children, and a judgment therein was given. 
After the death of Mrs. Young, which occurred in 1884, this judgment was 
reported as a lien upon the interest of B. W. Young in the real estate. 

"It was held that this was error, on two grounds. First, because the attach- 
ment was sued out before the death of Mrs. Young, before B. W. Young's 
remainder had become vested, and while he had no interest in said property 
which could be subjected to the lien of an attachment. In the opinion of the 
court the words ' estate or debts' due him within the county or corporation in 
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which the suit is, as found in the Code, are not intended to apply to a mere 
possibility, such as R. W. Young had at the time the attachment was sued out. 

"Second, because he was a non-resident when proceeded against by attach- 
ment, and as the court therefore never acquired jurisdiction of the person, there 
was no foundation for the judgment, and the same was in consequence absolutely 
null and void ; and yet in this same case the court held that the same interest 
which was described by the court as a naked possibility, could be conveyed. 

"Tapley W. Young, another son, by deed of trust made some time before the 
death of his mother, conveyed his contingent interest to one R. V. Boykin, 
trustee. 

" This conveyance was sustained. 

"A case somewhat analogous to Young v. Young is Breeding v. Davis, 77 Va. 
648. 

"In this case one Hardin Crum intermarried with Eliza Clark, the owner of 
valuable real estate. He had children by her, so that in the event she died 
without disposing of this property, the husband was entitled to his estate by the 
curtesy. 

" In the proceedings in the trial court, it was held that the husband had such 
an interest in his wife's lands as could be sold in the lifetime of the wife, and 
a sale of this supposed interest for the benefit of a judgment creditor of the 
husband, was directed. 

" The Supreme Court held that the husband had an interest dependent upon 
a contingency, an interest which might possibly ripen into something tangible 
in the uncertain future. This was properly described as a rather shadowy estate. 

" The court held that the husband did not have such an interest as might be 
sold for his debts, and the decree of the circuit court was reversed. The inter- 
est of W. T. Epps under the deed supra, may be properly described as ' a naked 
possibility.' 

"If he outlives his wife, the fee revests in him ; otherwise, he is entitled to 
nothing. The court held in the case of Young v. Young that while the interest 
of R. W. Young was susceptible of conveyance, it wag not such an estate as could 
be attached. Sections 2959 and 2967 correspond with sections 1 and 7 of ch. 148, 
Code of 1873, cited in above case. In sec. 2959, Code 1887, and in sec. 1, ch. 
148, Code 1873, the words used are ' estate or debts.' In sec. 2967, Code 1887, 
and sec. 7, ch. 148, Code 1873, the words used are ' any estate, real or personal.' 

"Now section 3567, Code 1887, provides that a judgment shall be a lien on 
all the real estate, of, or to which, such person is, or becomes possessed, or 
entitled, at, or before, the date of such judgment. 

"The words 'real estate' in sec 3567 must have the same meaning as that 
portion of sections 2959 and 2967, which speaks of 'any real estate.' 

"This interest of W. T. Epps must be real estate, and according to Young v. 
Young, it cannot be attached. It is a shadowy interest, not subject to the lien of 
attachment. If this be true, it is not perceived how the same interest can be 
subjected to the lien of a judgment, and sold in a proceeding in equity for the 
benefit of judgment creditor. 

"In addition to the foregoing cases, the following extract from the syllabus 
of Boisseau v. Bass, 4 Sup. Ct. Reporter, 105 (7 Va. Law Reg. 859), is cited : 
' By sec. 3601 of the Code, an execution from the time it is delivered to the 
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sheriff, or other officer, for execution, becomes a lien on all personal estate of, 
or to which, the judgment debtor is, or may afterwards, and before the return 
day of the execution, become possessed, or entitled, and which is not capable 
of being levied on [with certain exceptions] ; but a future liability which depends 
wholly upon a contingency that may, or may not happen, is not subject to this 
lien." 

" It is urged that the case of Young v. Young (supra), is not in harmony with 
prior cases, and is erroneous in its conclusions. This may be, but still it is 
authority until overruled by another court of equal authority. Apart from this 
case, I would have no difficulty in reaching a different conclusion in the case at 
bar, or in holding that an interest which is sufficient to be conveyed, and neces- 
sary to be considered, and accounted for, to pass a complete title, could be the 
subject of a lien, whether by attachment, or judgment, and liable to sale in 
satisfaction of this lien. 

" But the case supra interposes a negative to this conclusion, and this court is 
powerless to reach this interest in this proceeding, except upon the theory that 
it is subject to the plaintiff's lien — a theory which I am forbidden to entertain, 
or, at least, to undertake to make effective. 

"The plaintiffs bill must be dismissed." 



